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Defense-Appeals Wiretap Decision 
Files Petition in United States Supreme Court 





Ellsberg and 


Anthony Russo today 


filed a petition for certiorari in the United States Supreme 
Court, askings the Court to review a ruling of the Ninth Circuit 
Court of Appeals in connection with government wiretapping of 
a defense lawyer or consultant in the Pentagon Papers case. 



- OrrsJuly 27th r . the Circuit Court declined to compel 


District Court Judge Witt. Matthew Byrne, Jr., to disclose the 


content of intercepted conversations to the defense and to hold 
a hearing"tovdetermine the legality of the electronic, surveil¬ 
lance and to - find out whether it taints the prosecutionisscase. 



The petition for certiorari was filed within the 


thirty day period required by Mr. Justice Douglas who had 
granted a stay of the trial so that these issues could be.-con- 
sidered by the.Supreme Court. 


The. petition-presents three: basic issues: 

'. - 

' 

"ELS*-; Whether the determination of the relevance 
oS-the-wiretap conversations of defendants’ 


attorneys and agents in a criminal case requires 
aiadversary hearing under the-FourthFifth and 


Sixth Amendments to the Constitution." 




Whether a District Court's refusal, to con¬ 


duct such an adversary proceeding also violates 
the mandates of Congress as expressed in the 
Federal Communications.Act of 1934, the Omnibus 
Crime Control and Safe Streets Act of 1968 and 
the Organized Crime Control Act of 1970." 

"3. Whether a warrantless 'foreign intelligence' 
interception is lawful and, if so, whether the 
use of its fruits in criminal prosecution violates 
the First, Fourth, Fifth and Sixth Amendments to 
the Constitution." 


Dr. Ellsberg's and Mr. Russo's trial has been post¬ 


poned in light of the stay granted by Mr. Justice Douglas 
until the Supreme Court can act on the petition for certiorari. 
This action is likely to occur when the Court reconvenes in 
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early October. If the Court decides to hear the case, it is 
unlikely that the trial can begin until the Spring of 1973. 
If the Court decides not to hear the case, the trial could 
resume in mid-October. 


The petition for certiorari calls attention to the 
Solicitor General's argument before the Supreme Court in 
seeking to vacate Justice Douglas' stay. The Solicitor General 
had suggested that Ellsberg and Russo could plead double 
jeopardy to a trial before a new jury. In the petition for 
certiorari, Mr. Russo and Dr. Ellsberg point out that they 
"moved the District Court for a mistrial and executed a formal 
waiver of any claim to the double jeopardy if the motion for 
mistrial were granted and the occasion arose fox* the selec¬ 
tion of a new jury 
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